Kimberly’s Guide to:
Independent Contractors
Hiring an independent
contractor to
complete a project
can sometimes be a
far better option than
hiring a new
employee. But misuse
of the classification
can bring the unsavvy
business owner
nothing but
headaches.
This guide provides
you with:
1) The legal definition
of “employee”
2) An easy
questionnaire to
gauge employee
status.
3) A list of documents
that may back up
contractor status.
4) The consequences
of misclassification.
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What is an
“Employee”?
1. Different Names for the
Same Thing
While the wording of the exact
definitions used tends to vary
slightly across the multitude of
federal and state agencies: An
employee is “an individual
employed by the employer”.
If that’s sound horribly vague,
don’t worry. A great number of
agencies will rely on various
tests to gauge whether the
tasks for which the individual is
engaged qualify him or her as
employee or contractor.
The most common types of
tests are:
A. Common Law Agency
B. Economic Realities
The IRS also maintains a
separate list of 20 Common Law
Factors. On the next page, you
will find our easy questionnaire,
drawn from these tests, that
can help you work out who is
an employee, and who is not.

2. Employer’s Obligations
The reasons behind their being
a legal distinction between
employees and independent
contractors center on two
necessary impositions of the
government on business.
The first being, of course, the
single constant that exists in the
universe: taxes. Taxation is
handled substantially
differently between the two
categories—which is to say that
the employer is almost entirely
uninvolved in the management
of the contractor’s taxation.
This frees the employer to focus
on other matters.
The second basis for the
distinction is labor rights. An
employee is entitled to certain
protections under the law
that—though they perform a
tremendous social good--can
eat into an employer’s bottom
line.
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Questionnaire
Common Law Agency Test
 Does the hirer control the manner and means by which the end
product is achieved?
 Does the hiring party have the right to assign additional projects?
 Does the hirer control the schedule of the hired?
 Does the hired have control over hiring and paying his assistants?
 Does the hired receive the means of his work from the hirer?
 Does the hired already possess the skills required?
 Does the relationship between the hirer and hired endure beyond
completion of the initially established project?

Consequences
The consequences of
misclassification can be
severe, particularly if it was
found the employer acted
in full knowledge of the
error. Here are just a few
potential outcomes for the
employer:
 Payment of unpaid
Social Security,
Medicare tax,
Unemployment tax,
and income tax
 Payment of fines and
interest for not paying
the above, as well a
fraud
 Exposure to criminal
and civil lawsuits from
both the government
and employee
 Contractor reclassified
as employee
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Economic Realities Test






Does the hirer control the manner in which the work is performed?
Does the hirer have a task needing a specific skill?
Does the hired base his business around the skill required?
Does the hired operate with their own equipment and assistants?
Does the working relationship endure past completion of the initial
project?

Proving Contractor Status
The simplest way to support your classification of a worker as an
independent contractor is to maintain a set of documents that establishes
their unquestionable qualification for the categorization.
Here are just some of the means by which you can do so. Remember, the
more, the better!
 A Minnesota business
license in the name of the
workers’
 A list of the worker’s other
customers, with work
agreements.
 Photographs of
advertisement for the
workers’ business

 A list of the workers’
employees
 Testimony from the worker
explaining their relationship
 The worker’s independent
web site or white pages
listing
 The workers’ accounting
books and records
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