Kimberly’s Guide to:
Establishing a Business
Agreement

Determine what type of business agreement you need.
(See our list of common business agreements on the next page)

Determine who the parties to the agreement should be.
Legally-binding
agreements are the
glue that hold a
business and its
operations together.
It is vital that your
business takes care in
both the making and
signing of agreements.
To the right is a
flowchart of the proper
steps to follow in
crafting a business
agreement.
On the next page is
basic information about
the different types of
agreements and a
warning about what to
watch out for when
signing.
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Make sure you are making the agreement with the person or entity that has the authority
to make hte agreement and make sure that you haven't left out a big player whose noncompliance with the agreement could cause problems.

Determine what terms are essential to you or your business,
plus what terms you would like to have but are less-thanessential.

Open a dialog and communicate your desired terms to the
other parties to the agreement.

Negotiate the terms until you reach agreement.
(Or walk away from the deal if you reach an impasse)

Document and sign your agreement, giving a copy to each
party.
Note: This material is educational only. It does not constitute legal advice.
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When do contracts have
to be in writing to be
enforceable?
When…
 When the obligation
cannot be completed
before the end of one
year.
 When it’s covering the
damages caused by a
third party—debt or
bankruptcy.
 The grant of a trust.
 A credit agreement.
 A sale (or lease)
involving $500 ($1000)
or more.
 A security agreement.

Can an oral contract be
enforced?
Except for the contracts
listed above—yes!
Practically speaking,
though, the answer may
not be so easy. It takes a
lawsuit and the outcome
depends on the quality
of evidence you can
bring.
“He said, she said” is
rarely quality evidence
and creates uncertain
outcomes. Litigation is
too long and costly to
leave uncertain
outcomes. It’s better to
get it in writing!
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Common Types of Business Agreements
o
o
o
o
o
o
o
o

Operating Agreement
Buy-Sell Agreement
Client Service Agreement
Purchase Agreement
Financing Agreement
Lease
Licensing Agreement
Joint-Venture Agreement

o Employment Agreement
o Independent Contractor
Agreement
o Work for Hire Agreement
o Confidentiality Agreement
(AKA Non-Disclosure
Agreement)
o Sales & Distribution
Agreement

“Boilerplate” Terms
People often assume that the other
terms in a contract, commonly
referred to as “boilerplate”, are the
same in every contract and don’t
make much of a difference. Not so!
When litigation arises, it is most often
decided one way or another based on
some point in the “boilerplate,” and
those terms can fall anywhere in a spectrum from fair to highly favorable to one
side. It’s important to know what all the terms in a contract mean and how they
may impact you or your business in different situations.
Below are some provisions you will want to consider carefully:
o Assignability
o Warranties & Limitations on
o Conditions & Types of Breach
Liability
Here
are some for
provisions
consider: Beneficiaries
o Remedies
Breach you will want
o toThird-Party
o Choice of Law
o Notices
o Choice of Venue
o Severability
o Alternate Dispute Resolution
o Waiver
(mediation/arbitration)
o Entire Agreement
o Modification

Want help negotiating or creating a business
agreement?
We’d be glad to help.
Call us today at (612) 206-3701
Note: This material is educational only. It does not constitute legal advice.
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